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1The international definition of a migrant worker is a person “engaged, is engaged or has been engaged in a remuner-
ated activity in a State of which he or she is not a national.” International Convention on the Protection of the Rights of 
all Migrant Workers and Members of their Families art. 2, para. 1, Dec. 18, 1990.

2International Labour Organisation, International Labour Conference, June 1–17, 2004, Report VI: Towards a Fair Deal for 
Migrant Workers in the Global Economy 7, available at www.ilo.org/public/english/support/publ/books.htm. 

3Secretary-General of the United Nations, Report of the Secretary-General on International Migration and Development, 
¶ 247, delivered to the General Assembly, U.N. Doc. No. A/60/871 (May 18, 2006), available at www.un.org/esa/popula-
tion/hldmigration/Text/Report%20of%20the%20SG%28June%2006%29_English.pdf.
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I. United States and the Denial of 
Portable Justice 

4The term “portable justice” was coined in my statement, Global Workers Require Global Justice: The Portability of Justice 
Challenge for Migrants in the USA, to the Committee on Migrant Workers Day of General Discussion 9 (Oct. 30, 2005), 
available at www.globalworkers.org/publications.html.

5GLOBAL COMMISSION ON INTERNATIONAL MIGRATION, MIGRATION IN AN INTERCONNECTED WORLD: NEW DIRECTIONS FOR ACTION 83 (2005), avail-
able at www.gcim.org/en/finalreport.html.

6MICHAEL HOEFER ET AL., OFFICE OF IMMIGRATION STATISTICS, DEPARTMENT OF HOMELAND SECURITY, ESTIMATES OF THE UNAUTHORIZED IMMIGRANT 
POPULATION RESIDING IN THE UNITED STATES: JANUARY 2005, at 7, tbl. 3 (Aug. 2006), www.uscis.gov/graphics/shared/statistics/pub-
lications/ILL_PE_2005.pdf.

7John Fraser, Preventing and Combating the Employment of Foreigners in an Irregular Situation in the United States, in 
COMBATING THE ILLEGAL EMPLOYMENT OF FOREIGN WORKERS 101 (Org. for Econ. Co-Operation and Dev. ed., 2000) (“two-thirds of 
the illegal population is economically active”).

8“Unauthorized worker” specifically refers to persons working without employment authorization. This does not neces-
sarily mean that the person is unlawfully or illegally present in the United States. The term “undocumented worker” 
suggests unlawful presence and employment. Beth Lyon, New International Human Rights Standards on Unauthorized 
Immigrant Worker Rights: Seizing an Opportunity to Pull Governments out of the Shadows, in HUMAN RIGHTS AND REFUGEES: 
INTERNALLY DISPLACED PERSONS AND MIGRANT WORKERS 553 (Anne F. Bayefsky ed., 2006). See, e.g., BELINDA I. REYES ET AL., PUBLIC 
POLICY INSTITUTE OF CALIFORNIA, HOLDING THE LINE? THE EFFECT OF RECENT BORDER BUILD-UP ON UNAUTHORIZED IMMIGRATION ix (2002), www.
ppic.org/content/pubs/report/R_702BRR.pdf. (According to the 2000 Mexican census, 7 percent of those who moved 
without authorization to the United States returned within six months, and 11 percent had returned within a year.)

9 OFFICE OF IMMIGRATION STATISTICS, DEPARTMENT OF HOMELAND SECURITY, YEARBOOK OF IMMIGRATION STATISTICS: 2005, tbl. 33, www.uscis.
gov/graphics/shared/statistics/yearbook/YrBk05NI.htm (last visited Oct. 20, 2006).

10Id.

11HUMAN RIGHTS WATCH, HIDDEN IN THE HOME: ABUSE OF DOMESTIC WORKERS WITH SPECIAL VISAS IN THE UNITED STATES 4 (June 2001), www.
hrw.org/reports/2001/usadom/ (last visited Oct. 20, 2006).
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A. Legal Claims Jeopardized by 
Migrant Unavailability 

B. Employers Not Challenged by 
Most Migrant Workers While in 
the United States

12Interview with James Lindsey, Plaintiff’s Attorney (May, 2006) (regarding Zavala v. Wal-Mart Stores, No. 03-5309, 
Plaintiffs’ Memorandum of Law in Response to Wal-Mart’s Motion to Dismiss (D.N.J. filed March 20, 2006)).

13As lead counsel, I have knowledge regarding Luz-Carranza v. Mecca Farms, No. 01-9013-Civ (S.D. Fla. March 17, 2003) 
(order on joint motion for preliminary approval of settlement agreement); E-mail Exchange with Greg Schell, Managing 
Director, Migrant Farmworkers Justice Project (Nov. 6, 2006).

14Supra note 13.
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1529 U.S.C. § 206(a)(1) (2004).

1629 C.F.R. § 790.6(b) (2002).

17I have knowledge regarding developing litigation against large U.S. landscaping company.

18I have knowledge of case currently under criminal investigation.

19The term “advocate” in this article refers both to lawyers and others who promote legal rights.
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C. The Current Approach:  
Unilateral Advocacy

D. Legal Barriers to Portable Justice

20In 2005 two U.S. organizations, Centro de los Derechos del Migrante (www.cdmigrante.org) and Farm Labor Organizing 
Committee (www.floc.com), opened offices in Mexico to educate workers migrating to the United States and to offer 
legal referrals. These organizations are important resources for Mexican migrants and for U.S. and Mexican advocates.

21Unless specifically noted to be federally funded legal services, the term “legal services” is used to encompass both 
Legal Services Corporation–funded programs and nonprofit organizations that provide legal representation to low-wage 
workers.

22I organized the delegation on behalf of the Migrant Farmworker Justice Project and the Virginia Justice Center in 
October 2000 to conduct discovery in Gonzalez-Sanchez v. International Paper Company. The case eventually resulted in 
Gonzalez-Sanchez v. International Paper Company, 346 F.3d 1017 (11th Cir. 2003).

23I have knowledge obtained through involvement in Gonzalez-Sanchez v. International Paper Co.

24See, e.g., M.D. Fla. Local R. 3.04(b) and N.D. Fla. Local R. 26.2(C)(2) (requiring nonresident plaintiffs to appear in the 
jurisdiction at least once for deposition).
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25See, e.g., Gonzalez-Jimenez v. Gillam, No. 4:04-CV-00506 (E.D. Ark. Jan. 28, 2005) (in my files).

26Garcia-Martinez v. City and County of Denver, 392 F.3d 1187, 1192–93 (10th Cir. 2004).

2745 C.F.R. § 1626.3 (2004). Only a handful of non–Legal Services Corporation worker rights projects represent H-2B 
workers (e.g., Southern Poverty Law Center, Migrant Farmworker Justice Project, Northwest Workers’ Justice Project, 
Workers’ Rights Law Center). These few organizations can assist only a small percentage of the H-2B workers.

28 OFFICE OF IMMIGRATION STATISTICS, supra note 9. This prohibition was recently challenged as discriminatory under the North 
American Agreement on Labor Cooperation. Petition on Labor Law Matters Arising in the United States, Submitted to the 
National Administrative Office of Mexico Under the North American Agreement on Labor Cooperation (April 13, 2005), 
available at www.dol.gov/ilab/media/reports/nao/submissions/2005-01petition.htm (last visited Oct. 20, 2006) (alleging 
that through its restrictions on legal services to certain immigrants, the United States violated North American Agreement 
on Labor Cooperation Articles 4 and 5).

29Reyes-Gaona v. North Carolina Growers Association, 250 F.3d 861, 866–67 (4th Cir. 2001).

30See, e.g., Deposition of Tracey Edwards, Claims Representative, Unisource Administrators, in Sain v. Unisource 
Administrators, No. 596-77-8642, (Fla. Dep’t of Lab. & Emp. Sec. Jan. 20, 2004) (in my files).

31Id.
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E. Additional Barriers for 
Unauthorized Migrants

II. A New Approach: Transnational 
Networks and Portable Justice 

A. Global Workers Justice Alliance

3245 C.F.R. § 1626.3 (2004).

33See Sanchez v. Eagle Alloy Incorporated, 658 N.W.2d 510, 516, 521 (Mich. Ct. App. 2003) (undocumented workers are 
covered by Michigan workers’ compensation law and are entitled to full medical benefits if they are injured on the job, 
but their right to wage-loss benefits ends when the employer “discovers” they are unauthorized to work); Reinforced 
Earth Company v. Workers’ Compensation Appeal Board (Astudillo), 810 A.2d 99, 100, 108 (Pa. 2002) (although undocu-
mented worker is entitled to medical benefits after experiencing a workplace injury, illegal immigration status might justify 
terminating workers’ compensation benefits for temporary total disability); Rosa v. Partners in Progress Incorporated, 
868 A.2d 994, 997, 1001 (N.H. 2005) (undocumented worker asserting tort claim for workplace injury could recover 
lost wages only at the wage level of his country of origin unless he could prove his employer knew about his irregular 
immigration status at the time of hiring).

34Hoffman Plastic Compounds Incorporated v. National Labor Relations Board, 535 U.S. 137, 151 (2002).

35Legal Status and Rights of Undocumented Migrants, Inter-American Court Of Human Rights (Ser. A), No. 18, Advisory 
Op. OC-18/03 (2003).

36Assisting U.S. advocates on cases in other countries is considered on a case-by-case basis.
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B. More Effective Advocacy 
Resulting from Transnational 
Collaboration 

37See supra note 17.

38See supra note 18.

39E.g., a law school clinic currently represents “Pablo.” The case of “Stefan” has yet to be placed.

4045 C.F.R. § 1638 (2004).

41Several projects are under way. E.g., with El Salvador’s Foreign Ministry, Global Workers is strategizing to educate and 
screen workers returning from the United States regarding outstanding labor problems. In Guatemala, Global Workers is 
discussing with the U.S. embassy the distribution of workers’ rights pamphlets to guest workers.
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42Federal Labor Law art. 28 (1970) (Mexico); Labor Code art. 33 (1947, amended 1992) (Guatemala); Law of Organization 
and Functions of the Work and Social Prevention Sector art. 74 (1996) (El Salvador).
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